© 00 9 O Ot s~ W N =

B R EERERREBRRERRERE 2 2 58 2 28828
® [ & A W N R S © 9o ks W = o

73rd OREGON LEGISLATIVE ASSEMBLY--2005 Regular Session

Senate Bill 89

Printed pursuant to Senate Interim Rule 213.28 by order of the President of the Senate in conformance with pre-
session filing rules, indicating neither advocacy nor opposition on the part of the President (at the request
of Governor Theodore R. Kulongoski for Department of Corrections)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the
measure as introduced.

Creates crime of custodial sexual misconduct in first degree. Punishes by maximum of five
years' imprisonment, $125,000 fine, or both.

Creates crime of custodial sexual misconduct in second degree. Punishes by maximum of one
year's imprisonment, $6,250 fine, or both.

Declares emergency, effective on passage.

A BILL FOR AN ACT
Relating to custodial sexual misconduct; creating new provisions; amending ORS 163.412; and de-
claring an emergency.
Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 2 to 4 of this 2005 Act are added to and made a part of ORS 163.305
to 163.467.

SECTION 2. As used in sections 3 and 4 of this 2005 Act, “correctional facility” has the
meaning given that term in ORS 162.135.

SECTION 3. (1) A person commits the crime of custodial sexual misconduct in the first
degree if the person:

(a) Engages in sexual intercourse or deviate sexual intercourse with another person or
penetrates the vagina, anus or penis of another person with any object other than the penis
or mouth of the actor knowing that the other person is:

(A) Confined or detained in a correctional facility;

(B) Participating in an inmate or offender work crew or work release program; or

(C) On probation, parole, post-prison supervision or other form of conditional or super-
vised release; and

(b) Is employed by or under contract with the state or local agency that:

(A) Operates the correctional facility in which the other person is confined or detained;
or

(B) Is responsible for supervising the other person in a work crew or work release pro-
gram or on probation, parole, post-prison supervision or other form of conditional or super-
vised release.

(2) Consent of the other person to sexual intercourse, deviate sexual intercourse or the
sexual penetration is not a defense to a prosecution under this section.

(3) Marriage between the actor and the other person is an affirmative defense to a
prosecution under this section.

(4) Custodial sexual misconduct in the first degree is a Class C felony.

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
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SECTION 4. (1) A person commits the crime of custodial sexual misconduct in the second
degree if the person:

(a) Engages in sexual contact with another person knowing that the other person is:

(A) Confined or detained in a correctional facility;

(B) Participating in an inmate or offender work crew or work release program; or

(C) On probation, parole, post-prison supervision or other form of conditional or super-
vised release; and

(b) Is employed by or under contract with the state or local agency that:

(A) Operates the correctional facility in which the other person is confined or detained;
or

(B) Is responsible for supervising the other person in a work crew or work release pro-
gram or on probation, parole, post-prison supervision or other form of conditional or super-
vised release.

(2) Consent of the other person to sexual contact is not a defense to a prosecution under
this section.

(8) Marriage between the actor and the other person is an affirmative defense to a
prosecution under this section.

(4) Custodial sexual misconduct in the second degree is a Class A misdemeanor.

SECTION 5. ORS 163.412 is amended to read:

163.412. Nothing in ORS 163.408 or 163.411 or section 3 of this 2005 Act prohibits a pene-
tration described in [either of] those sections when:

(1) The penetration is part of a medically recognized treatment or diagnostic procedure; or

(2) The penetration is accomplished by a peace officer or a corrections officer acting in official
capacity, or by medical personnel at the request of such an officer, in order to search for weapons,
contraband or evidence of crime.

SECTION 6. This 2005 Act being necessary for the immediate preservation of the public
peace, health and safety, an emergency is declared to exist, and this 2005 Act takes effect

on its passage.
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