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74th OREGON LEGISLATIVE ASSEMBLY--2007 Regular Session

Senate Bill 559

Sponsored by COMMITTEE ON COMMERCE

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the
measure as introduced.

Eliminates guaranty contracts as method of providing workers' compensation coverage. Au-
thorizes issuance of workers' compensation insurance policies in place of guaranty contracts. Es-
tablishes requirements for policy term based filings related to proof of coverage and termination of
coverage by insurers. Allows Director of Department of Consumer and Business Services to adopt
rules requiring electronic filing of reports with Department of Consumer and Business Services.

Becomes operative July 1, 2009.

A BILL FOR AN ACT
Relating to workers’' compensation guaranty contracts; creating new provisions; and amending ORS

654.097, 656.005, 656.039, 656.128, 656.210, 656.268, 656.407, 656.419, 656.423, 656.427, 656.443,

656.447, 656.622, 656.628, 656.726, 656.730, 656.740, 656.850, 731.158, 731.475, 731.480, 731.590,

731.608, 731.628, 737.602 and 746.145.

Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 656.419 is amended to read:

656.419. (1) A [guaranty contract] worker's compensation insurance policy issued by an
insurer under this section shall provide that the insurer agrees to assume, without monetary limit,
the liability of the employer, arising during the period the [guaranty contract] policy is in effect, for
prompt payment of all compensation for compensable injuries that may become due under this
chapter to subject workers and their beneficiaries.

(2)(a) [A guaranty contract issued by a guaranty contract] The insurer issuing the workers'
compensation insurance policy shall [be filed] file proof of coverage with the Director of the
Department of Consumer and Business Services [by the insurer] within 30 days after workers' com-
pensation coverage of the employer is effective. The filing shall be in [such] the form and manner
and shall include any information that [as] the director may prescribe by rule. [A guaranty con-
tract shall contain:]

[(@) The name and address of the employer;]

[(b) A description of the occupation in which the employer is engaged or proposes to engage;]

[(c) The effective date of the workers' compensation coverage;]

[(d) Notice that an employer has elected to provide coverage pursuant to ORS 656.039; and]

[(e) Such other information as the director may from time to time require.]

(b) An insurer shall file the proof of coverage required under this section for each new
or renewed policy issued by the insurer.

(3) Workers' compensation coverage is effective when the application of the subject employer for
coverage together with any required fees or premium are received and accepted by an authorized
representative of an insurer or on the date specified in writing by the employer and the

insurer.

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.

LC 1941



SB 559

[(4) If the name or address of an insured employer is changed, the insurer shall, within 30 days
after the date the change is received by the insurer, file a change-of-name or change-of-address notice
with the director setting forth the correct name and address of the employer.]

[(56)] (4) Coverage of an employer under a [guaranty contract] workers' compensation insur-
ance policy continues until [canceled or terminated as provided by ORS 656.423 or 656.427.1:

(a) The expiration of the term of the policy;

(b) The coverage is canceled prior to the expiration date of the policy as provided by ORS
656.423 or 656.427;

(c) Another insurer files proof of coverage on behalf of the employer; or

(d) The employer becomes self-insured under ORS 656.430.

SECTION 2. ORS 656.423 is amended to read:

656.423. (1) An insured employer may cancel coverage with the insurer by giving the insurer at
least 30 days' written notice, unless a shorter period is permitted by subsection (3) of this section.

(2) Cancellation of coverage is effective at 12 midnight 30 days after the date the cancellation
notice is received by an authorized representative of the insurer, unless a later date is specified.

(3) An employer may cancel coverage effective less than 30 days after written notice is received
by an [agent] authorized representative of the insurer by providing other coverage, [or] by be-
coming a self-insured employer or by agreement of the employer and the insurer. A cancellation
under this subsection is effective immediately upon the effective date of the other coverage, on
[or] the effective date of certification as a self-insured employer or on a date agreed upon in
writing by the employer and insurer.

(4) The insurer shall file a notice of cancellation with the Director of the Department of
Consumer and Business Services within 10 calendar days after the effective date of the can-
cellation or the date on which the insurer receives the notice required under subsection (1)
of this section, whichever is later. The notice required under this subsection shall be in the
form and manner and shall contain any information that the director may prescribe by rule.

SECTION 3. ORS 656.427 is amended to read:

656.427. (1) An insurer that issues [a guaranty contract or a surety bond] a workers' compen-
sation insurance policy to an employer under this chapter may [terminate liability on its contract
or bond, as the case may be,] cancel the policy prior to the expiration date of the policy by giving
the employer and the Director of the Department of Consumer and Business Services notice of [ter-
mination] cancellation in accordance with rules adopted by the director. [A notice of termination
shall state the effective date of termination.] Notice required under this section must be provided
to the director within 10 calendar days after the effective date of the cancellation provided
in the notice given to the employer.

(2) An insurer may [terminate liability] cancel a workers' compensation insurance policy un-
der this section as follows:

(a) If the [termination of a guaranty contract] cancellation is for reasons other than those set
forth in paragraph (b) of this subsection, it is effective at 12 midnight not less than 30 days after
the date the notice is mailed to the employer.

(b) If the [termination of a guaranty contract] cancellation is based on the insurer's decision not
to offer insurance to employers within a specific premium category, it is effective not sooner than
90 days after the date the notice is mailed to the employer.

[(c) The termination of a surety bond is effective at 12 midnight not less than 30 days after the date

the notice is received by the director.]
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(3) Notice to the employer under this section shall be given by mail, addressed to the employer
at the last-known address of the employer. If the employer is a partnership, notice may be given to
any of the partners. If the employer is a limited liability company, notice may be given to any
manager, or in a member managed limited liability company, to any of the members. If the employer
is a corporation, notice may be given to any agent or officer of the corporation under whom legal
process may be served.

(4) [Termination] Cancellation of a workers' compensation insurance policy shall in no way
limit liability that was incurred under the [guaranty contract or surety bond] policy prior to the ef-
fective date of the [termination] cancellation.

(5) If, before the effective date of a [termination] cancellation under this section, the employer
gives notice to the insurer that it has not obtained coverage from another insurer and intends to
become insured under the assigned risk plan established under ORS 656.730, the insurer shall
[insure] ensure that continuing coverage is provided to the employer under the plan without further
application by the employer, transferring the risk to the plan as of the effective date of
[termination] cancellation. If the insurer is a servicing carrier under the plan, it shall continue to
provide coverage for the employer as a servicing carrier, at least until another servicing carrier is
provided for the employer in the normal course of administering the plan. If the insurer is not a
servicing carrier, it shall apply to the plan for coverage on the employer's behalf. Nothing in this
section is intended to limit the authority of administrators of the plan to require the employer to
provide deposits or to make payments consistent with plan requirements. However, the rules of the
plan shall allow any deposit requirements imposed by the plan to be deferred for as long as one year.

(6) The cancellation of a workers' compensation insurance policy under this section is
effective on the earliest of:

(a) The expiration of the term of the policy;

(b) The effective date of a cancellation under subsection (2) of this section; or

(c) The effective date of a policy for which another insurer makes a proof of coverage
filing on behalf of the employer.

SECTION 4. ORS 656.726 is amended to read:

656.726. (1) The Workers' Compensation Board in its name and the Director of the Department
of Consumer and Business Services in the director's name as director may sue and be sued, and each
shall have a seal.

(2) The board hereby is charged with reviewing appealed orders of Administrative Law Judges
in controversies concerning a claim arising under this chapter, exercising own motion jurisdiction
under this chapter and providing such policy advice as the director may request, and providing such
other review functions as may be prescribed by law. To that end any of its members or assistants
authorized thereto by the members shall have power to:

(a) Hold sessions at any place within the state.

(b) Administer oaths.

(c) Issue and serve by the board's representatives, or by any sheriff, subpoenas for the attend-
ance of witnesses and the production of papers, contracts, books, accounts, documents and testimony
before any hearing under ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter.

(d) Generally provide for the taking of testimony and for the recording of proceedings.

(38) The board chairperson is hereby charged with the administration of and responsibility for the
Hearings Division.

(4) The director hereby is charged with duties of administration, regulation and enforcement of
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ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter. To that end the director may:

(a) Make and declare all rules and issue orders which are reasonably required in the perform-
ance of the director's duties. Unless otherwise specified by law, all reports, claims or other docu-
ments shall be deemed timely provided to the director or board if mailed by regular mail or
delivered within the time required by law. Notwithstanding any other provision of this chapter, the
director may adopt rules to [allow for] require the electronic transmission and filing of reports,
claims or other documents required to be filed under this chapter. Notwithstanding ORS 183.310 to
183.410, if a matter comes before the director that is not addressed by rule and the director finds
that adoption of a rule to accommodate the matter would be inefficient, unreasonable or unneces-
sarily burdensome to the public, the director may resolve the matter by issuing an order, subject to
review under ORS 656.704. Such order shall not have precedential effect as to any other situation.

(b) Hold sessions at any place within the state.

(c) Administer oaths.

(d) Issue and serve by representatives of the director, or by any sheriff, subpoenas for the at-
tendance of witnesses and the production of papers, contracts, books, accounts, documents and tes-
timony in any inquiry, investigation, proceeding or rulemaking hearing conducted by the director
or the director's representatives. The director may require the attendance and testimony of em-
ployers, their officers and representatives in any inquiry under this chapter, and the production by
employers of books, records, papers and documents without the payment or tender of witness fees
on account of such attendance.

(e) Generally provide for the taking of testimony and for the recording of such proceedings.

(f) Provide standards for the evaluation of disabilities. The following provisions apply to the
standards:

(A) The criterion for evaluation of permanent impairment under ORS 656.214 is the loss of use
or function of a body part or system due to the compensable industrial injury or occupational dis-
ease. Permanent impairment is expressed as a percentage of the whole person. The impairment value
may not exceed 100 percent of the whole person.

(B) Impairment is established by a preponderance of medical evidence based upon objective
findings.

(C) The criterion for evaluation of work disability under ORS 656.214 is permanent impairment
as modified by the factors of age, education and adaptability to perform a given job.

(D) When, upon reconsideration of a notice of closure pursuant to ORS 656.268, it is found that
the worker's disability is not addressed by the standards adopted pursuant to this paragraph,
notwithstanding ORS 656.268, the director shall stay further proceedings on the reconsideration of
the claim and shall adopt temporary rules amending the standards to accommodate the worker's
impairment.

(E) Notwithstanding any other provision of this section, only impairment benefits shall be
awarded under ORS 656.214 if the worker has been released to regular work by the attending phy-
sician or nurse practitioner authorized to provide compensable medical services under ORS 656.245
or has returned to regular work at the job held at the time of injury.

(g) Prescribe procedural rules for and conduct hearings, investigations and other proceedings
pursuant to ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter regarding all matters other
than those specifically allocated to the board or the Hearings Division.

(h) Participate fully in any proceeding before the Hearings Division, board or Court of Appeals

in which the director determines that the proceeding involves a matter that affects or could affect
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the discharge of the director's duties of administration, regulation and enforcement of ORS 654.001
to 654.295 and 654.750 to 654.780 and this chapter.

(5) The board may make and declare all rules which are reasonably required in the performance
of its duties, including but not limited to rules of practice and procedure in connection with hearing
and review proceedings and exercising its authority under ORS 656.278. The board shall adopt
standards governing the format and timing of the evidence. The standards shall be uniformly fol-
lowed by all Administrative Law Judges and practitioners. The rules may provide for informal pre-
hearing conferences in order to expedite claim adjudication, amicably dispose of controversies, if
possible, narrow issues and simplify the method of proof at hearings. The rules shall specify who
may appear with parties at prehearing conferences and hearings.

(6) The director and the board chairperson may incur such expenses as they respectively de-
termine are reasonably necessary to perform their authorized functions.

(7) The director, the board chairperson and the State Accident Insurance Fund Corporation shall
have the right, not subject to review, to contract for the exchange of, or payment for, such services
between them as will reduce the overall cost of administering this chapter.

(8) The director shall have lien and enforcement powers regarding assessments to be paid by
subject employers in the same manner and to the same extent as is provided for lien and enforce-
ment of collection of premiums and assessments by the corporation under ORS 656.552 to 656.566.

(9) The director shall have the same powers regarding inspection of books, records and payrolls
of employers as are granted the corporation under ORS 656.758. The director may disclose infor-
mation obtained from such inspections to the Director of the Department of Revenue to the extent
the Director of the Department of Revenue requires such information to determine that a person
complies with the revenue and tax laws of this state and to the Director of the Employment De-
partment to the extent the Director of the Employment Department requires such information to
determine that a person complies with ORS chapter 657.

(10) The director shall collect hours-worked data information in addition to total payroll for
workers engaged in various jobs in the construction industry classifications described in the job
classification portion of the Workers' Compensation and Employers Liability Manual and the Oregon
Special Rules Section published by the National Council on Compensation Insurance. The informa-
tion shall be collected in the form and format necessary for the National Council on Compensation
Insurance to analyze premium equity.

SECTION 5. ORS 656.726, as amended by section 4, chapter 657, Oregon Laws 2003, section 18,
chapter 811, Oregon Laws 2003, section 17, chapter 26, Oregon Laws 2005, and section 2a, chapter
653, Oregon Laws 2005, is amended to read:

656.726. (1) The Workers' Compensation Board in its name and the Director of the Department
of Consumer and Business Services in the director's name as director may sue and be sued, and each
shall have a seal.

(2) The board hereby is charged with reviewing appealed orders of Administrative Law Judges
in controversies concerning a claim arising under this chapter, exercising own motion jurisdiction
under this chapter and providing such policy advice as the director may request, and providing such
other review functions as may be prescribed by law. To that end any of its members or assistants
authorized thereto by the members shall have power to:

(a) Hold sessions at any place within the state.

(b) Administer oaths.

(c) Issue and serve by the board's representatives, or by any sheriff, subpoenas for the attend-
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ance of witnesses and the production of papers, contracts, books, accounts, documents and testimony
before any hearing under ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter.

(d) Generally provide for the taking of testimony and for the recording of proceedings.

(3) The board chairperson is hereby charged with the administration of and responsibility for the
Hearings Division.

(4) The director hereby is charged with duties of administration, regulation and enforcement of
ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter. To that end the director may:

(a) Make and declare all rules and issue orders which are reasonably required in the perform-
ance of the director's duties. Unless otherwise specified by law, all reports, claims or other docu-
ments shall be deemed timely provided to the director or board if mailed by regular mail or
delivered within the time required by law. Notwithstanding any other provision of this chapter, the
director may adopt rules to [allow for] require the electronic transmission and filing of reports,
claims or other documents required to be filed under this chapter. Notwithstanding ORS 183.310 to
183.410, if a matter comes before the director that is not addressed by rule and the director finds
that adoption of a rule to accommodate the matter would be inefficient, unreasonable or unneces-
sarily burdensome to the public, the director may resolve the matter by issuing an order, subject to
review under ORS 656.704. Such order shall not have precedential effect as to any other situation.

(b) Hold sessions at any place within the state.

(c) Administer oaths.

(d) Issue and serve by representatives of the director, or by any sheriff, subpoenas for the at-
tendance of witnesses and the production of papers, contracts, books, accounts, documents and tes-
timony in any inquiry, investigation, proceeding or rulemaking hearing conducted by the director
or the director's representatives. The director may require the attendance and testimony of em-
ployers, their officers and representatives in any inquiry under this chapter, and the production by
employers of books, records, papers and documents without the payment or tender of witness fees
on account of such attendance.

(e) Generally provide for the taking of testimony and for the recording of such proceedings.

(f) Provide standards for the evaluation of disabilities. The following provisions apply to the
standards:

(A) The criteria for evaluation of disabilities under ORS 656.214 (5) shall be permanent impair-
ment due to the industrial injury as modified by the factors of age, education and adaptability to
perform a given job.

(B) Impairment is established by a preponderance of medical evidence based upon objective
findings.

(C) When, upon reconsideration of a notice of closure pursuant to ORS 656.268, it is found that
the worker's disability is not addressed by the standards adopted pursuant to this paragraph,
notwithstanding ORS 656.268, the director shall stay further proceedings on the reconsideration of
the claim and shall adopt temporary rules amending the standards to accommodate the worker's
impairment.

(D) Notwithstanding any other provision of this section, impairment is the only factor to be
considered in evaluation of the worker's disability under ORS 656.214 (5) if:

(i) The worker returns to regular work at the job held at the time of injury;

(ii) The attending physician releases the worker to regular work at the job held at the time of
injury and the job is available but the worker fails or refuses to return to that job; or

(iii) The attending physician releases the worker to regular work at the job held at the time of
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injury but the worker's employment is terminated for cause unrelated to the injury.

(g) Prescribe procedural rules for and conduct hearings, investigations and other proceedings
pursuant to ORS 654.001 to 654.295, 654.750 to 654.780 and this chapter regarding all matters other
than those specifically allocated to the board or the Hearings Division.

(h) Participate fully in any proceeding before the Hearings Division, board or Court of Appeals
in which the director determines that the proceeding involves a matter that affects or could affect
the discharge of the director's duties of administration, regulation and enforcement of ORS 654.001
to 654.295 and 654.750 to 654.780 and this chapter.

(5) The board may make and declare all rules which are reasonably required in the performance
of its duties, including but not limited to rules of practice and procedure in connection with hearing
and review proceedings and exercising its authority under ORS 656.278. The board shall adopt
standards governing the format and timing of the evidence. The standards shall be uniformly fol-
lowed by all Administrative Law Judges and practitioners. The rules may provide for informal pre-
hearing conferences in order to expedite claim adjudication, amicably dispose of controversies, if
possible, narrow issues and simplify the method of proof at hearings. The rules shall specify who
may appear with parties at prehearing conferences and hearings.

(6) The director and the board chairperson may incur such expenses as they respectively de-
termine are reasonably necessary to perform their authorized functions.

(7) The director, the board chairperson and the State Accident Insurance Fund Corporation shall
have the right, not subject to review, to contract for the exchange of, or payment for, such services
between them as will reduce the overall cost of administering this chapter.

(8) The director shall have lien and enforcement powers regarding assessments to be paid by
subject employers in the same manner and to the same extent as is provided for lien and enforce-
ment of collection of premiums and assessments by the corporation under ORS 656.552 to 656.566.

(9) The director shall have the same powers regarding inspection of books, records and payrolls
of employers as are granted the corporation under ORS 656.758. The director may disclose infor-
mation obtained from such inspections to the Director of the Department of Revenue to the extent
the Director of the Department of Revenue requires such information to determine that a person
complies with the revenue and tax laws of this state and to the Director of the Employment De-
partment to the extent the Director of the Employment Department requires such information to
determine that a person complies with ORS chapter 657.

(10) The director shall collect hours-worked data information in addition to total payroll for
workers engaged in various jobs in the construction industry classifications described in the job
classification portion of the Workers' Compensation and Employers Liability Manual and the Oregon
Special Rules Section published by the National Council on Compensation Insurance. The informa-
tion shall be collected in the form and format necessary for the National Council on Compensation
Insurance to analyze premium equity.

SECTION 6. ORS 656.005 is amended to read:

656.005. (1) “Average weekly wage” means the Oregon average weekly wage in covered em-
ployment, as determined by the Employment Department, for the last quarter of the calendar year
preceding the fiscal year in which the injury occurred.

(2) “Beneficiary” means an injured worker, and the husband, wife, child or dependent of a
worker, who is entitled to receive payments under this chapter. “Beneficiary” does not include:

(a) A spouse of an injured worker living in a state of abandonment for more than one year at

the time of the injury or subsequently. A spouse who has lived separate and apart from the worker
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for a period of two years and who has not during that time received or attempted by process of law
to collect funds for support or maintenance is considered living in a state of abandonment.

(b) A person who intentionally causes the compensable injury to or death of an injured worker.

(3) “Board” means the Workers' Compensation Board.

(4) “Carrier-insured employer” means an employer who provides workers' compensation cover-
age with [a guaranty contract insurer] the State Accident Insurance Fund Corporation or an
insurer authorized under ORS chapter 731 to transact workers' compensation insurance in
this state.

(5) “Child” includes a posthumous child, a child legally adopted prior to the injury, a child to-
ward whom the worker stands in loco parentis, an illegitimate child and a stepchild, if such
stepchild was, at the time of the injury, a member of the worker's family and substantially dependent
upon the worker for support. An invalid dependent child is a child, for purposes of benefits, re-
gardless of age, so long as the child was an invalid at the time of the accident and thereafter re-
mains an invalid substantially dependent on the worker for support. For purposes of this chapter,
an invalid dependent child is considered to be a child under 18 years of age.

(6) “Claim” means a written request for compensation from a subject worker or someone on the
worker's behalf, or any compensable injury of which a subject employer has notice or knowledge.

(7)(a) A “compensable injury” is an accidental injury, or accidental injury to prosthetic appli-
ances, arising out of and in the course of employment requiring medical services or resulting in
disability or death; an injury is accidental if the result is an accident, whether or not due to acci-
dental means, if it is established by medical evidence supported by objective findings, subject to the
following limitations:

(A) No injury or disease is compensable as a consequence of a compensable injury unless the
compensable injury is the major contributing cause of the consequential condition.

(B) If an otherwise compensable injury combines at any time with a preexisting condition to
cause or prolong disability or a need for treatment, the combined condition is compensable only if,
so long as and to the extent that the otherwise compensable injury is the major contributing cause
of the disability of the combined condition or the major contributing cause of the need for treatment
of the combined condition.

(b) “Compensable injury” does not include:

(A) Injury to any active participant in assaults or combats which are not connected to the job
assignment and which amount to a deviation from customary duties;

(B) Injury incurred while engaging in or performing, or as the result of engaging in or per-
forming, any recreational or social activities primarily for the worker's personal pleasure; or

(C) Injury the major contributing cause of which is demonstrated to be by a preponderance of
the evidence the injured worker's consumption of alcoholic beverages or the unlawful consumption
of any controlled substance, unless the employer permitted, encouraged or had actual knowledge of
such consumption.

(c) A “disabling compensable injury” is an injury which entitles the worker to compensation for
disability or death. An injury is not disabling if no temporary benefits are due and payable, unless
there is a reasonable expectation that permanent disability will result from the injury.

(d) A “nondisabling compensable injury” is any injury which requires medical services only.

(8) “Compensation” includes all benefits, including medical services, provided for a compensable
injury to a subject worker or the worker's beneficiaries by an insurer or self-insured employer pur-

suant to this chapter.
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(9) “Department” means the Department of Consumer and Business Services.

(10) “Dependent” means any of the following-named relatives of a worker whose death results
from any injury: Father, mother, grandfather, grandmother, stepfather, stepmother, grandson,
granddaughter, brother, sister, half sister, half brother, niece or nephew, who at the time of the
accident, are dependent in whole or in part for their support upon the earnings of the worker.
Unless otherwise provided by treaty, aliens not residing within the United States at the time of the
accident other than father, mother, husband, wife or children are not included within the term “de-
pendent.”

(11) “Director” means the Director of the Department of Consumer and Business Services.

(12)(a) “Doctor” or “physician” means a person duly licensed to practice one or more of the
healing arts in any country or in any state, territory or possession of the United States within the
limits of the license of the licentiate.

(b) Except as otherwise provided for workers subject to a managed care contract, “attending
physician” means a doctor or physician who is primarily responsible for the treatment of a worker's
compensable injury and who is:

(A) A medical doctor or doctor of osteopathy licensed under ORS 677.100 to 677.228 by the
Board of Medical Examiners for the State of Oregon or an oral and maxillofacial surgeon licensed
by the Oregon Board of Dentistry or a similarly licensed doctor in any country or in any state,
territory or possession of the United States; or

(B) For a period of 30 days from the date of first visit on the initial claim or for 12 visits,
whichever first occurs, a doctor or physician licensed by the State Board of Chiropractic Examiners
for the State of Oregon or a similarly licensed doctor or physician in any country or in any state,
territory or possession of the United States.

(c) “Consulting physician” means a doctor or physician who examines a worker or the worker's
medical record to advise the attending physician or nurse practitioner authorized to provide
compensable medical services under ORS 656.245 regarding treatment of a worker's compensable
injury.

(13)(a) “Employer” means any person, including receiver, administrator, executor or trustee, and
the state, state agencies, counties, municipal corporations, school districts and other public corpo-
rations or political subdivisions, who contracts to pay a remuneration for and secures the right to
direct and control the services of any person.

(b) Notwithstanding paragraph (a) of this subsection, for purposes of this chapter, the client of
a temporary service provider is not the employer of temporary workers provided by the temporary
service provider.

(c) As used in paragraph (b) of this subsection, “temporary service provider” has the meaning
for that term provided in ORS 656.850.

(14) [“Guaranty contract insurer” and] “Insurer” [mean] means the State Accident Insurance
Fund Corporation or an insurer authorized under ORS chapter 731 to transact workers' compen-
sation insurance in this state or an assigned claims agent selected by the director under ORS
656.054.

(15) “Consumer and Business Services Fund” means the fund created by ORS 705.145.

(16) “Invalid” means one who is physically or mentally incapacitated from earning a livelihood.

(17) “Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment, or the passage of time.

(18) “Noncomplying employer” means a subject employer who has failed to comply with ORS
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656.017.

(19) “Objective findings” in support of medical evidence are verifiable indications of injury or
disease that may include, but are not limited to, range of motion, atrophy, muscle strength and
palpable muscle spasm. “Objective findings” does not include physical findings or subjective re-
sponses to physical examinations that are not reproducible, measurable or observable.

(20) “Palliative care” means medical service rendered to reduce or moderate temporarily the
intensity of an otherwise stable medical condition, but does not include those medical services ren-
dered to diagnose, heal or permanently alleviate or eliminate a medical condition.

(21) “Party” means a claimant for compensation, the employer of the injured worker at the time
of injury and the insurer, if any, of such employer.

(22) “Payroll” means a record of wages payable to workers for their services and includes
commissions, value of exchange labor and the reasonable value of board, rent, housing, lodging or
similar advantage received from the employer. However, “payroll” does not include overtime pay,
vacation pay, bonus pay, tips, amounts payable under profit-sharing agreements or bonus payments
to reward workers for safe working practices. Bonus pay is limited to payments which are not an-
ticipated under the contract of employment and which are paid at the sole discretion of the em-
ployer. The exclusion from payroll of bonus payments to reward workers for safe working practices
is only for the purpose of calculations based on payroll to determine premium for workers’' com-
pensation insurance, and does not affect any other calculation or determination based on payroll for
the purposes of this chapter.

(23) “Person” includes partnership, joint venture, association, limited liability company and
corporation.

(24)(a) “Preexisting condition” means, for all industrial injury claims, any injury, disease, con-
genital abnormality, personality disorder or similar condition that contributes to disability or need
for treatment, provided that:

(A) Except for claims in which a preexisting condition is arthritis or an arthritic condition, the
worker has been diagnosed with such condition, or has obtained medical services for the symptoms
of the condition regardless of diagnosis; and

(B)(@) In claims for an initial injury or omitted condition, the diagnosis or treatment precedes
the initial injury;

(ii) In claims for a new medical condition, the diagnosis or treatment precedes the onset of the
new medical condition; or

(iii) In claims for a worsening pursuant to ORS 656.273 or 656.278, the diagnosis or treatment
precedes the onset of the worsened condition.

(b) “Preexisting condition” means, for all occupational disease claims, any injury, disease, con-
genital abnormality, personality disorder or similar condition that contributes to disability or need
for treatment and that precedes the onset of the claimed occupational disease, or precedes a claim
for worsening in such claims pursuant to ORS 656.273 or 656.278.

(c) For the purposes of industrial injury claims, a condition does not contribute to disability or
need for treatment if the condition merely renders the worker more susceptible to the injury.

(25) “Self-insured employer” means an employer or group of employers certified under ORS
656.430 as meeting the qualifications set out by ORS 656.407.

(26) “State Accident Insurance Fund Corporation” and “corporation” mean the State Accident
Insurance Fund Corporation created under ORS 656.752.

(27) “Subject employer” means an employer who is subject to this chapter as provided by ORS
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656.023.

(28) “Subject worker” means a worker who is subject to this chapter as provided by ORS
656.027.

(29) “Wages” means the money rate at which the service rendered is recompensed under the
contract of hiring in force at the time of the accident, including reasonable value of board, rent,
housing, lodging or similar advantage received from the employer, and includes the amount of tips
required to be reported by the employer pursuant to section 6053 of the Internal Revenue Code of
1954, as amended, and the regulations promulgated pursuant thereto, or the amount of actual tips
reported, whichever amount is greater. The State Accident Insurance Fund Corporation may estab-
lish assumed minimum and maximum wages, in conformity with recognized insurance principles, at
which any worker shall be carried upon the payroll of the employer for the purpose of determining
the premium of the employer.

(30) “Worker” means any person, including a minor whether lawfully or unlawfully employed,
who engages to furnish services for a remuneration, subject to the direction and control of an em-
ployer and includes salaried, elected and appointed officials of the state, state agencies, counties,
cities, school districts and other public corporations, but does not include any person whose services
are performed as an inmate or ward of a state institution or as part of the eligibility requirements
for a general or public assistance grant. For the purpose of determining entitlement to temporary
disability benefits or permanent total disability benefits under this chapter, “worker” does not in-
clude a person who has withdrawn from the workforce during the period for which such benefits are
sought.

(31) “Independent contractor” has the meaning for that term provided in ORS 670.600.

SECTION 7. ORS 656.005, as amended by section 2, chapter 811, Oregon Laws 2003, is amended
to read:

656.005. (1) “Average weekly wage” means the Oregon average weekly wage in covered em-
ployment, as determined by the Employment Department, for the last quarter of the calendar year
preceding the fiscal year in which the injury occurred.

(2) “Beneficiary” means an injured worker, and the husband, wife, child or dependent of a
worker, who is entitled to receive payments under this chapter. “Beneficiary” does not include:

(a) A spouse of an injured worker living in a state of abandonment for more than one year at
the time of the injury or subsequently. A spouse who has lived separate and apart from the worker
for a period of two years and who has not during that time received or attempted by process of law
to collect funds for support or maintenance is considered living in a state of abandonment.

(b) A person who intentionally causes the compensable injury to or death of an injured worker.

(3) “Board” means the Workers' Compensation Board.

(4) “Carrier-insured employer” means an employer who provides workers' compensation cover-
age with [a guaranty contract insurer] the State Accident Insurance Fund Corporation or an
insurer authorized under ORS chapter 731 to transact workers' compensation insurance in
this state.

(5) “Child” includes a posthumous child, a child legally adopted prior to the injury, a child to-
ward whom the worker stands in loco parentis, an illegitimate child and a stepchild, if such
stepchild was, at the time of the injury, a member of the worker's family and substantially dependent
upon the worker for support. An invalid dependent child is a child, for purposes of benefits, re-
gardless of age, so long as the child was an invalid at the time of the accident and thereafter re-

mains an invalid substantially dependent on the worker for support. For purposes of this chapter,
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an invalid dependent child is considered to be a child under 18 years of age.

(6) “Claim” means a written request for compensation from a subject worker or someone on the
worker's behalf, or any compensable injury of which a subject employer has notice or knowledge.

(7)(a) A “compensable injury” is an accidental injury, or accidental injury to prosthetic appli-
ances, arising out of and in the course of employment requiring medical services or resulting in
disability or death; an injury is accidental if the result is an accident, whether or not due to acci-
dental means, if it is established by medical evidence supported by objective findings, subject to the
following limitations:

(A) No injury or disease is compensable as a consequence of a compensable injury unless the
compensable injury is the major contributing cause of the consequential condition.

(B) If an otherwise compensable injury combines at any time with a preexisting condition to
cause or prolong disability or a need for treatment, the combined condition is compensable only if,
so long as and to the extent that the otherwise compensable injury is the major contributing cause
of the disability of the combined condition or the major contributing cause of the need for treatment
of the combined condition.

(b) “Compensable injury” does not include:

(A) Injury to any active participant in assaults or combats which are not connected to the job
assignment and which amount to a deviation from customary duties;

(B) Injury incurred while engaging in or performing, or as the result of engaging in or per-
forming, any recreational or social activities primarily for the worker's personal pleasure; or

(C) Injury the major contributing cause of which is demonstrated to be by a preponderance of
the evidence the injured worker's consumption of alcoholic beverages or the unlawful consumption
of any controlled substance, unless the employer permitted, encouraged or had actual knowledge of
such consumption.

(c) A “disabling compensable injury” is an injury which entitles the worker to compensation for
disability or death. An injury is not disabling if no temporary benefits are due and payable, unless
there is a reasonable expectation that permanent disability will result from the injury.

(d) A “nondisabling compensable injury” is any injury which requires medical services only.

(8) “Compensation” includes all benefits, including medical services, provided for a compensable
injury to a subject worker or the worker's beneficiaries by an insurer or self-insured employer pur-
suant to this chapter.

(9) “Department” means the Department of Consumer and Business Services.

(10) “Dependent” means any of the following-named relatives of a worker whose death results
from any injury: Father, mother, grandfather, grandmother, stepfather, stepmother, grandson,
granddaughter, brother, sister, half sister, half brother, niece or nephew, who at the time of the
accident, are dependent in whole or in part for their support upon the earnings of the worker.
Unless otherwise provided by treaty, aliens not residing within the United States at the time of the
accident other than father, mother, husband, wife or children are not included within the term “de-
pendent.”

(11) “Director” means the Director of the Department of Consumer and Business Services.

(12)(a) “Doctor” or “physician” means a person duly licensed to practice one or more of the
healing arts in any country or in any state, territory or possession of the United States within the
limits of the license of the licentiate.

(b) Except as otherwise provided for workers subject to a managed care contract, “attending

physician” means a doctor or physician who is primarily responsible for the treatment of a worker's
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compensable injury and who is:

(A) A medical doctor or doctor of osteopathy licensed under ORS 677.100 to 677.228 by the
Board of Medical Examiners for the State of Oregon or an oral and maxillofacial surgeon licensed
by the Oregon Board of Dentistry or a similarly licensed doctor in any country or in any state,
territory or possession of the United States; or

(B) For a period of 30 days from the date of first visit on the initial claim or for 12 visits,
whichever first occurs, a doctor or physician licensed by the State Board of Chiropractic Examiners
for the State of Oregon or a similarly licensed doctor or physician in any country or in any state,
territory or possession of the United States.

(c) “Consulting physician” means a doctor or physician who examines a worker or the worker's
medical record to advise the attending physician regarding treatment of a worker's compensable
injury.

(13)(a) “Employer” means any person, including receiver, administrator, executor or trustee, and
the state, state agencies, counties, municipal corporations, school districts and other public corpo-
rations or political subdivisions, who contracts to pay a remuneration for and secures the right to
direct and control the services of any person.

(b) Notwithstanding paragraph (a) of this subsection, for purposes of this chapter, the client of
a temporary service provider is not the employer of temporary workers provided by the temporary
service provider.

(c) As used in paragraph (b) of this subsection, “temporary service provider” has the meaning
for that term provided in ORS 656.850.

(14) [“Guaranty contract insurer” and] “Insurer” [mean] means the State Accident Insurance
Fund Corporation or an insurer authorized under ORS chapter 731 to transact workers' compen-
sation insurance in this state or an assigned claims agent selected by the director under ORS
656.054.

(15) “Consumer and Business Services Fund” means the fund created by ORS 705.145.

(16) “Invalid” means one who is physically or mentally incapacitated from earning a livelihood.

(17) “Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment, or the passage of time.

(18) “Noncomplying employer” means a subject employer who has failed to comply with ORS
656.017.

(19) “Objective findings” in support of medical evidence are verifiable indications of injury or
disease that may include, but are not limited to, range of motion, atrophy, muscle strength and
palpable muscle spasm. “Objective findings” does not include physical findings or subjective re-
sponses to physical examinations that are not reproducible, measurable or observable.

(20) “Palliative care” means medical service rendered to reduce or moderate temporarily the
intensity of an otherwise stable medical condition, but does not include those medical services ren-
dered to diagnose, heal or permanently alleviate or eliminate a medical condition.

(21) “Party” means a claimant for compensation, the employer of the injured worker at the time
of injury and the insurer, if any, of such employer.

(22) “Payroll” means a record of wages payable to workers for their services and includes
commissions, value of exchange labor and the reasonable value of board, rent, housing, lodging or
similar advantage received from the employer. However, “payroll” does not include overtime pay,
vacation pay, bonus pay, tips, amounts payable under profit-sharing agreements or bonus payments

to reward workers for safe working practices. Bonus pay is limited to payments which are not an-
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ticipated under the contract of employment and which are paid at the sole discretion of the em-
ployer. The exclusion from payroll of bonus payments to reward workers for safe working practices
is only for the purpose of calculations based on payroll to determine premium for workers’' com-
pensation insurance, and does not affect any other calculation or determination based on payroll for
the purposes of this chapter.

(23) “Person” includes partnership, joint venture, association, limited liability company and
corporation.

(24)(a) “Preexisting condition” means, for all industrial injury claims, any injury, disease, con-
genital abnormality, personality disorder or similar condition that contributes to disability or need
for treatment, provided that:

(A) Except for claims in which a preexisting condition is arthritis or an arthritic condition, the
worker has been diagnosed with such condition, or has obtained medical services for the symptoms
of the condition regardless of diagnosis; and

(B)4@) In claims for an initial injury or omitted condition, the diagnosis or treatment precedes
the initial injury;

(i1) In claims for a new medical condition, the diagnosis or treatment precedes the onset of the
new medical condition; or

(iii) In claims for a worsening pursuant to ORS 656.273 or 656.278, the diagnosis or treatment
precedes the onset of the worsened condition.

(b) “Preexisting condition” means, for all occupational disease claims, any injury, disease, con-
genital abnormality, personality disorder or similar condition that contributes to disability or need
for treatment and that precedes the onset of the claimed occupational disease, or precedes a claim
for worsening in such claims pursuant to ORS 656.273 or 656.278.

(c) For the purposes of industrial injury claims, a condition does not contribute to disability or
need for treatment if the condition merely renders the worker more susceptible to the injury.

(25) “Self-insured employer” means an employer or group of employers certified under ORS
656.430 as meeting the qualifications set out by ORS 656.407.

(26) “State Accident Insurance Fund Corporation” and “corporation” mean the State Accident
Insurance Fund Corporation created under ORS 656.752.

(27) “Subject employer” means an employer who is subject to this chapter as provided by ORS
656.023.

(28) “Subject worker” means a worker who is subject to this chapter as provided by ORS
656.027.

(29) “Wages” means the money rate at which the service rendered is recompensed under 