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76th OREGON LEGISLATIVE ASSEMBLY--2011 Regular Session

(Including Amendments to Resolve Conflicts)

C-Engrossed
Senate Bill 412

Ordered by the House June 27
Including Senate Amendments dated April 15 and June 1 and House
Amendments dated June 27

Printed pursuant to Senate Interim Rule 213.28 by order of the President of the Senate in conformance with pre-
session filing rules, indicating neither advocacy nor opposition on the part of the President (at the request
of Senate Interim Committee on Judiciary)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Provides authorized tribal police officers with certain powers and protections provided to
Oregon law enforcement officers. Has limited applicability for authorized tribal officers acting out-
side of Indian country until July 1, 2013.

Sunsets July 1, [2019] 2015.

Declares emergency, effective on passage.

A BILL FOR AN ACT
Relating to tribal police officers; creating new provisions; amending ORS 40.275, 90.440, 131.605,

133.005, 133.033, 133.318, 133.525, 133.721, 133.726, 136.595, 147.425, 153.005, 161.015, 163.730,

165.535, 181.010, 181.610, 181.781, 181.783, 181.796, 348.270, 414.805, 419B.902, 420.905, 801.395,

810.410, 811.720 and 830.005; repealing sections 4, 14, 15, 16, 17, 23, 24 and 39, chapter 506,

Oregon Laws 2011 (Enrolled Senate Bill 405); and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

SECTION 1. As used in sections 1 to 4 of this 2011 Act:

(1) “Authorized tribal police officer” means a tribal police officer who is acting:

(a) In accordance with sections 1 to 4 of this 2011 Act; and

(b) While employed by a tribal government that is in compliance with sections 1 to 4 of
this 2011 Act.

(2) “Indian country” has the meaning given that term in 18 U.S.C. 1151.

(3) “Tribal government” means a federally recognized sovereign tribal government whose
borders lie within this state or an intertribal organization formed by two or more of those
governments.

(4) “Tribal police officer” means an employee of a tribal government whose duties include
the enforcement of criminal law.

SECTION 2. A tribal police officer is eligible to act as an authorized tribal police officer
if the officer:

(1) Is acting within the scope of employment as a tribal police officer;

(2) Is certified as a police officer under the provisions of ORS 181.610 to 181.712;

(3) Is in compliance with any rules adopted by the Department of Public Safety Standards

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
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and Training under sections 1 to 4 of this 2011 Act; and

(4) Is employed by a tribal government that:

(a) Is in compliance with the requirements of ORS 181.610 to 181.712 applicable to a law
enforcement unit as defined in ORS 181.610;

(b) Is in compliance with sections 1 to 4 of this 2011 Act and any rules adopted by the
department under sections 1 to 4 of this 2011 Act;

(c) Has submitted to the department the resolution and documents described in section
3 of this 2011 Act;

(d) Has adopted a provision of tribal law:

(A) That requires the tribal government to participate in, and be bound by, a deadly
physical force plan approved under ORS 181.781 to 181.796, to the same extent that the
county sheriff is required to participate in, and be bound by, the plan;

(B) That requires the tribal government to retain records related to the exercise of the
authority granted to authorized tribal police officers under sections 1 to 4 of this 2011 Act
in a manner substantially similar to the manner in which the provisions of ORS 192.005 to
192.170 require the Department of State Police to retain public records;

(C) That provides members of the public with the right to inspect records of the tribal
government related to the exercise of the authority granted to authorized tribal police offi-
cers under sections 1 to 4 of this 2011 Act in a manner substantially similar to the manner
in which the provisions of ORS 192.410 to 192.505 provide members of the public with the
right to inspect public records of the Department of State Police;

(D) That requires the tribal government to preserve biological evidence in a manner
substantially similar to sections 2 to 6, chapter 275, Oregon Laws 2011, when the biological
evidence:

(i) Is collected as part of a criminal investigation, conducted by an authorized tribal po-
lice officer, into a covered offense as defined in section 2, chapter 275, Oregon Laws 2011; or

(ii) Is otherwise in the possession of the tribal government and reasonably may be used
to incriminate or exculpate any person for a covered offense as defined in section 2, chapter
275, Oregon Laws 2011; and

(E) That waives sovereign immunity, in a manner similar to the waiver expressed in ORS
30.260 to 30.300, as to tort claims asserted in the tribal government’s court that arise from
the conduct of an authorized tribal police officer. The waiver described in this subparagraph:

(i) Must apply to the conduct of an authorized tribal police officer that occurs while the
provision of tribal law is in effect;

(ii) Must allow for recovery against the tribal government in an amount equal to or
greater than the amounts described in ORS 30.260 to 30.300 that are applicable to a local
public body;

(iii) May require that the claim be asserted in accordance with any applicable tort claims
procedures of the tribal government; and

(iv) May exclude claims that could be brought in federal court under the Federal Tort
Claims Act; and

(e) Has adopted or is exempt from adopting, in accordance with this paragraph, a written
pretrial discovery policy that describes how a tribal government and its authorized tribal
police officers will assist the district attorney, in criminal prosecutions conducted in state

court in which an authorized tribal police officer arrested or cited the defendant, in meeting
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the pretrial discovery obligations imposed on the state by ORS 135.805 to 135.873. The process
for adopting, and determining whether a tribal government is exempt from adopting, a
written pretrial discovery policy is as follows:

(A) A tribal government may request in writing that the sheriff of a county with land
that is contiguous to the land of the tribal government provide the tribal government with
a copy of any written pretrial discovery policy adopted by the sheriff that describes how the
sheriff’s office assists the district attorney in meeting the pretrial discovery obligations im-
posed by ORS 135.805 to 135.873. Not later than 30 days after receiving the request, the
sheriff shall provide the tribal government with a copy of the policy or notify the tribal
government that the sheriff has not adopted the policy.

(B) If a tribal government fails to submit a written request to each sheriff of a county
that is contiguous to the land of the tribal government or if each sheriff has adopted a
written pretrial discovery policy described in subparagraph (A) of this paragraph, the tribal
government shall, not later than 90 days after the effective date of this 2011 Act, adopt a
written pretrial discovery policy.

(C) A tribal government may create and adopt a written pretrial discovery policy or may
adopt the written pretrial discovery policy adopted by the sheriff of a county with land that
is contiguous to the land of the tribal government.

(D) If the sheriff of any county with land that is contiguous to the land of the tribal
government has not, on the date the sheriff receives a request described in subparagraph (A)
of this paragraph, adopted a written pretrial discovery policy, the tribal government is ex-
empt from adopting a written pretrial discovery policy.

SECTION 3. (1) The Legislative Assembly finds and declares that the purpose of sections
1 to 4 of this 2011 Act is to provide authorized tribal police officers with a limited ability to
exercise the powers of, and to receive the same authority and protections provided to, law
enforcement officers under the laws of this state, without incurring any additional costs or
loss of revenue to the State of Oregon or a political subdivision of the State of Oregon.

(2) Notwithstanding section 2 of this 2011 Act, a tribal police officer may not act as an
authorized tribal police officer outside of Indian country, unless the officer:

(a) Is investigating an offense alleged to have been committed within Indian country;

(b) Leaves Indian country in fresh pursuit as defined in ORS 133.420;

(c) Is acting in response to an offense committed in the officer’s presence; or

(d) Has received the express approval of a law enforcement agency having jurisdiction
over the geographic area in which the tribal police officer is acting.

(3) When an authorized tribal police officer issues a citation for the commission of an
offense for which the State of Oregon has jurisdiction and the tribal government employing
the officer does not have jurisdiction, the citation must:

(a) Summon the person cited to appear in the circuit court of the county in which the
offense was committed; and

(b) Be submitted to the district attorney of the county in which the offense was com-
mitted.

(4) A tribal government that employs tribal police officers may submit to the Department
of Public Safety Standards and Training a resolution declaring that the tribal government is
self-insured or has purchased and maintains in force:

(a) Public liability and property damage insurance for vehicles operated by authorized
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tribal police officers; and

(b) Police professional liability insurance from a company licensed to sell insurance in
this state.

(5) The tribal government shall attach the following documents to the resolution sub-
mitted to the department under subsection (4) of this section:

(a) A declaration that the tribal government has complied with the requirements of
sections 1 to 4 of this 2011 Act; and

(b)(A) A full copy of the public liability and property damage insurance policy for vehicles
operated by the tribal government’s authorized tribal police officers and a full copy of the
police professional liability insurance policy from a company licensed to sell insurance in this
state; or

(B) A description of the tribal government’s self-insurance program.

(6) A self-insurance program or insurance policy described in subsections (4) and (5) of
this section must provide:

(a) That the self-insurance program or insurance policy is available to satisfy settlements
and judgments arising from the tortious conduct of authorized tribal police officers in an
amount equal to or greater than the amounts described in ORS 30.260 to 30.300 that are ap-
plicable to a local public body; and

(b) That the tribal government and the insurance carrier will not raise the defense of
sovereign immunity for claims that are asserted in the tribal government’s court and involve
the tortious conduct of an authorized tribal police officer, provided that the claims:

(A) Are asserted in accordance with any applicable tort claims procedures of the tribal
government; and

(B) Could not be brought in federal court under the Federal Tort Claims Act.

(7) If, after submitting the resolution and documents described in subsections (4) and (5)
of this section, there is a material change in the tribal government’s self-insurance program
or insurance policy, the tribal government shall file with the department a written de-
scription of the change within 30 days of the effective date of the change.

(8) The department shall maintain a file of submissions made by tribal governments un-
der this section. The department shall permit inspection and copying of the submissions in
accordance with ORS 192.410 to 192.505.

(9) For purposes of ORS 30.260 to 30.300, an authorized tribal police officer is not an of-
ficer, employee or agent of the State of Oregon or of any other public body as defined in ORS
174.109. A public body or an officer, employee or agent of a public body is not liable for cer-
tifying a tribal police officer under ORS 181.610 to 181.712, for accepting for filing the resol-
ution and documents described in subsections (4) and (5) of this section or for the acts or
omissions of an authorized tribal police officer.

(10) Nothing in sections 1 to 4 of this 2011 Act:

(a) Affects the authority of a county sheriff to appoint duly commissioned police officers
as deputy sheriffs authorized to enforce the criminal and traffic laws of the State of Oregon;

(b) Affects the existing status and sovereignty of tribal governments whose traditional
lands and territories lie within the borders of the State of Oregon as established under the
laws of the United States; or

(c) Authorizes a tribal government to receive funds from, or in lieu of, the State of

Oregon or a political subdivision of the State of Oregon.
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(11) A tribal government or tribal police department is not a seizing agency for purposes
of ORS 131.550 to 131.600 or ORS chapter 131A.

(12) The department may adopt rules to carry out the provisions of sections 1 to 4 of this
2011 Act and shall require tribal governments that employ authorized tribal police officers
to reimburse the department for any costs incurred in carrying out the provisions of sections
1 to 4 of this 2011 Act.

SECTION 4. (1) Not later than 90 days after the effective date of this 2011 Act, the Su-
perintendent of State Police, the sheriff of any county with land that is contiguous to the
land of a tribal government, or the chief executive officer of any other local law enforcement
unit whose political boundaries are contiguous to the land of a tribal government, may sub-
mit a written application requesting that the tribal government authorize nontribal police
officers employed by the applicant to exercise all or a portion of the powers of a tribal police
officer while on tribal land. The application shall be addressed to the tribal government and
shall propose terms and conditions under which the nontribal police officers employed by the
applicant would be eligible to exercise all or a portion of the powers of a tribal police officer
while on tribal lands. The application:

(a) Must name each proposed nontribal police officer employed by the applicant;

(b) Must describe how the nontribal police officers employed by the applicant will comply
with requirements established by the tribal government that are substantially similar to the
requirements necessary for a tribal police officer to act as an authorized tribal police officer
under sections 1 to 4 of this 2011 Act;

(c) Must describe how the political entity that employs the nontribal police officers will
comply with requirements established by the tribal government that are substantially similar
to the requirements necessary for a tribal government to employ authorized tribal police
officers under sections 1 to 4 of this 2011 Act;

(d) May propose that the tribal government authorize nontribal police officers employed
by the applicant to enforce state or tribal law while on tribal lands;

(e) May propose that the tribal government adopt provisions of state criminal law into
the tribal code; and

(f) Must indicate that the nontribal police officers employed by the applicant will com-
plete, before exercising all or a portion of the powers of a tribal police officer while on tribal
land, any training and educational prerequisites specified by the tribal government, including
instruction in the tribal government’s history, culture, sovereign authority, tribal code and
court procedures.

(2) When a citation for the commission of a tribal offense is issued by a nontribal police
officer employed by an applicant and authorized by a tribal government to exercise all or a
portion of the powers of a tribal police officer as to tribal members suspected of committing
violations of tribal law while on tribal land, the citation must:

(a) Summon the person cited to appear in the tribal court of the tribal government on
whose lands the offense was committed; and

(b) Be submitted to the prosecutor of the tribal government on whose lands the tribal
offense was committed.

(3)(a) A tribal government may adopt a provision of tribal law providing that, for pur-
poses of the Tort Claims Act of the tribal government, a nontribal police officer employed

by an applicant and authorized by a tribal government to exercise all or a portion of the
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powers of a tribal police officer while on tribal land is not an officer, employee or agent of
the tribal government.

(b) Unless the law of the tribal government provides otherwise, a tribal government is
not liable for authorizing a nontribal police officer employed by an applicant to exercise all
or a portion of the powers of a tribal police officer while on tribal land or for the acts or
omissions of a nontribal police officer authorized under this section.

(4) Nothing in this section:

(a) Affects the authority of the tribal government to appoint any person as a tribal police
officer for any purpose;

(b) Affects the existing status and sovereignty of the State of Oregon or the tribal gov-
ernment; or

(c) Authorizes the State of Oregon or any of its political subdivisions to receive funds
from, or in lieu of, a tribal government.

(5) A tribal government that authorizes a nontribal police officer employed by an appli-
cant to exercise all or a portion of the powers of a tribal police officer while on tribal land
may require the applicant to reimburse the tribal government for any costs incurred in
carrying out the provisions of this section.

(6)(a) A tribal government that employs, or seeks to employ, authorized tribal police of-
ficers under sections 1 to 4 of this 2011 Act, no later than 90 days after receiving an appli-
cation under subsection (1) of this section, or within such additional time as the tribal
government determines is appropriate, shall accept, accept with modifications or reject an
application filed under this section.

(b) Before acting on an application, a tribal government that employs, or seeks to em-
ploy, authorized tribal police officers shall engage in good faith consultation with the appli-
cant concerning the terms and conditions of the proposed authorization of nontribal police
officers.

(7)(a) If the tribal government rejects the application, or accepts the application with
modifications that are rejected by the applicant:

(A) The applicant and a tribal government that employs, or seeks to employ, authorized
tribal police officers shall, from the date of rejection until June 1, 2012, collect individualized
data on the frequency of instances known to the applicant or the tribal government in which
nontribal police officers employed by the applicant encountered, but were forced to release
without further action due to a lack of legal authority, persons suspected of committing vi-
olations of the law while on tribal lands;

(B) The applicant shall promptly report any such instance to the tribal government and
the tribal government shall promptly report any such instance to the applicant;

(C) The applicant and tribal government shall classify the suspected offenses according
to their potential to endanger public safety; and

(D) The tribal government and applicant shall engage in good faith consultation con-
cerning the collection and classification of data; and

(b) No later than September 1, 2013, the tribal government shall report to the Legislative
Assembly, in the manner provided in ORS 192.245, on the data collected under paragraph (a)
of this subsection. The tribal government and the applicant shall engage in good faith con-
sultation concerning the contents of the report.

SECTION 5. Sections 1 to 4 of this 2011 Act become operative on the effective date of this
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2011 Act.

PROVISIONS APPLICABLE FROM
JULY 1, 2013, TO JUNE 30, 2015

SECTION 6. Section 3 of this 2011 Act is amended to read:

Sec. 3. (1) The Legislative Assembly finds and declares that the purpose of sections 1 to 4 of
this 2011 Act is to provide authorized tribal police officers with [a limited] the ability to exercise
the powers of, and to receive the same authority and protections provided to, law enforcement offi-
cers under the laws of this state, without incurring any additional costs or loss of revenue to the
State of Oregon or a political subdivision of the State of Oregon.

[(2) Notwithstanding section 2 of this 2011 Act, a tribal police officer may not act as an authorized
tribal police officer outside of Indian country, unless the officer:]

[(@) Is investigating an offense alleged to have been committed within Indian country;]

[(b) Leaves Indian country in fresh pursuit as defined in ORS 133.420;]

[(c) Is acting in response to an offense committed in the officer’s presence; or]

[(d) Has received the express approval of a law enforcement agency having jurisdiction over the
geographic area in which the tribal police officer is acting.]

[(3)] (2) When an authorized tribal police officer issues a citation for the commission of an of-
fense for which the State of Oregon has jurisdiction and the tribal government employing the officer
does not have jurisdiction, the citation must:

(a) Summon the person cited to appear in the circuit court of the county in which the offense
was committed; and

(b) Be submitted to the district attorney of the county in which the offense was committed.

[(4)] (8) A tribal government that employs tribal police officers may submit to the Department
of Public Safety Standards and Training a resolution declaring that the tribal government is self-
insured or has purchased and maintains in force:

(a) Public liability and property damage insurance for vehicles operated by authorized tribal
police officers; and

(b) Police professional liability insurance from a company licensed to sell insurance in this state.

[(5)] (4) The tribal government shall attach the following documents to the resolution submitted
to the department under subsection [(4)] (3) of this section:

(a) A declaration that the tribal government has complied with the requirements of sections 1
to 4 of this 2011 Act; and

(b)(A) A full copy of the public liability and property damage insurance policy for vehicles op-
erated by the tribal government’s authorized tribal police officers and a full copy of the police pro-
fessional liability insurance policy from a company licensed to sell insurance in this state; or

(B) A description of the tribal government’s self-insurance program.

[(6)] (6) A self-insurance program or insurance policy described in subsections [(4) and (5)] (8)
and (4) of this section must provide:

(a) That the self-insurance program or insurance policy is available to satisfy settlements and
judgments arising from the tortious conduct of authorized tribal police officers in an amount equal
to or greater than the amounts described in ORS 30.260 to 30.300 that are applicable to a local
public body; and

(b) That the tribal government and the insurance carrier will not raise the defense of sovereign
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immunity for claims that are asserted in the tribal government’s court and involve the tortious
conduct of an authorized tribal police officer, provided that the claims:

(A) Are asserted in accordance with any applicable tort claims procedures of the tribal gov-
ernment; and

(B) Could not be brought in federal court under the Federal Tort Claims Act.

[(7)] (6) If, after submitting the resolution and documents described in subsections [(4) and (5)]
(3) and (4) of this section, there is a material change in the tribal government’s self-insurance pro-
gram or insurance policy, the tribal government shall file with the department a written description
of the change within 30 days of the effective date of the change.

[(8)] (7) The department shall maintain a file of submissions made by tribal governments under
this section. The department shall permit inspection and copying of the submissions in accordance
with ORS 192.410 to 192.505.

[(9)] (8) For purposes of ORS 30.260 to 30.300, an authorized tribal police officer is not an officer,
employee or agent of the State of Oregon or of any other public body as defined in ORS 174.109. A
public body or an officer, employee or agent of a public body is not liable for certifying a tribal
police officer under ORS 181.610 to 181.712, for accepting for filing the resolution and documents
described in subsections [(4) and (5)] (3) and (4) of this section or for the acts or omissions of an
authorized tribal police officer.

[(10)]1 (9) Nothing in sections 1 to 4 of this 2011 Act:

(a) Affects the authority of a county sheriff to appoint duly commissioned police officers as
deputy sheriffs authorized to enforce the criminal and traffic laws of the State of Oregon,;

(b) Affects the existing status and sovereignty of tribal governments whose traditional lands and
territories lie within the borders of the State of Oregon as established under the laws of the United
States; or

(c) Authorizes a tribal government to receive funds from, or in lieu of, the State of Oregon or
a political subdivision of the State of Oregon.

[(11)] (10) A tribal government or tribal police department is not a seizing agency for purposes
of ORS 131.550 to 131.600 or ORS chapter 131A.

[(12)] (11) The department may adopt rules to carry out the provisions of sections 1 to 4 of this
2011 Act and shall require tribal governments that employ authorized tribal police officers to reim-
burse the department for any costs incurred in carrying out the provisions of sections 1 to 4 of this
2011 Act.

SECTION 7. Section 1 of this 2011 Act is amended to read:

Sec. 1. As used in sections 1 to 4 of this 2011 Act:

(1) “Authorized tribal police officer” means a tribal police officer who is acting:

(a) In accordance with sections 1 to 4 of this 2011 Act; and

(b) While employed by a tribal government that is in compliance with sections 1 to 4 of this 2011
Act.

[(2) “Indian country” has the meaning given that term in 18 U.S.C. 1151.]

[(3)] (2) “Tribal government” means a federally recognized sovereign tribal government whose
borders lie within this state or an intertribal organization formed by two or more of those govern-
ments.

[(4)] (8) “Tribal police officer” means an employee of a tribal government whose duties include
the enforcement of criminal law.

SECTION 8. The amendments to sections 1 and 3 of this 2011 Act by sections 6 and 7 of
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this 2011 Act become operative on July 1, 2013.

NOTE: Section 9 was deleted by amendment. Subsequent sections were not renumbered.

PROVISIONS APPLICABLE FROM
EFFECTIVE DATE TO JUNE 30, 2015

SECTION 10. ORS 40.275 is amended to read:

40.275. (1) As used in this section, “unit of government” means:

(a) The federal government or any state or political subdivision thereof; or

(b) A tribal government as defined in section 1 of this 2011 Act, if the information relates
to or assists in an investigation conducted by an authorized tribal police officer as defined
in section 1 of this 2011 Act.

(2) A unit of government has a privilege to refuse to disclose the identity of a person who has
furnished information relating to or assisting in an investigation of a possible violation of law to a
law enforcement officer or member of a legislative committee or its staff conducting an investi-
gation.

(3) The privilege created by this section may be claimed by an appropriate representative of the
unit of government if the information was furnished to an officer thereof.

(4) No privilege exists under this section:

(a) If the identity of the informer or the informer’s interest in the subject matter of the com-
munication has been disclosed to those who would have cause to resent the communication by a
holder of the privilege or by the informer’s own action, or if the informer appears as a witness for
the unit of government.

(b) If it appears from the evidence in the case or from other showing by a party that an informer
may be able to give testimony necessary to a fair determination of the issue of guilt or innocence
in a criminal case or of a material issue on the merits in a civil case to which the unit of govern-
ment is a party, and the unit of government invokes the privilege, and the judge gives the unit of
government an opportunity to show in camera facts relevant to determining whether the informer
can, in fact, supply that testimony. The showing will ordinarily be in the form of affidavits, but the
judge may direct that testimony be taken if the judge finds that the matter cannot be resolved sat-
isfactorily upon affidavit. If the judge finds that there is a reasonable probability that the informer
can give the testimony, and the unit of government elects not to disclose identity of the informer,
the judge on motion of the defendant in a criminal case shall dismiss the charges to which the tes-
timony would relate, and the judge may do so on the judge’s own motion. In civil cases, the judge
may make any order that justice requires. Evidence submitted to the judge shall be sealed and pre-
served to be made available to the appellate court in the event of an appeal, and the contents shall
not otherwise be revealed without consent of the unit of government. All counsel and parties shall
be permitted to be present at every stage of proceedings under this paragraph except a showing in
camera, at which no counsel or party shall be permitted to be present.

(c) If information from an informer is relied upon to establish the legality of the means by which
evidence was obtained and the judge is not satisfied that the information was received from an in-
former reasonably believed to be reliable or credible. The judge may require the identity of the
informer to be disclosed. The judge shall, on request of the unit of government, direct that the dis-
closure be made in camera. All counsel and parties concerned with the issue of legality shall be

permitted to be present at every stage of proceedings under this paragraph except a disclosure in
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camera, at which no counsel or party shall be permitted to be present. If disclosure of the identity
of the informer is made in camera, the record thereof shall be sealed and preserved to be made
available to the appellate court in the event of an appeal, and the contents shall not otherwise be
revealed without consent of the unit of government.

SECTION 11. ORS 90.440 is amended to read:

90.440. (1) As used in this section:

(a) “Group recovery home” means a place that provides occupants with shared living facilities
and that meets the description of a group home under 42 U.S.C. 300x-25.

(b) “Illegal drugs” includes controlled substances or prescription drugs:

(A) For which the tenant does not have a valid prescription; or

(B) That are used by the tenant in a manner contrary to the prescribed regimen.

(c) “Peace officer” means a sheriff, constable, marshal or deputy, [or] a member of a state or
city police force or an authorized tribal police officer as defined in section 1 of this 2011 Act.

(2) Notwithstanding ORS 90.375 and 90.435, a group recovery home may terminate a tenancy and
peaceably remove a tenant without complying with ORS 105.105 to 105.168 if the tenant has used
or possessed alcohol or illegal drugs within the preceding seven days. For purposes of this sub-
section, the following are sufficient proof that a tenant has used or possessed alcohol or illegal
drugs:

(a) The tenant fails a test for alcohol or illegal drug use;

(b) The tenant refuses a request made in good faith by the group recovery home that the tenant
take a test for alcohol or illegal drug use; or

(c) Any person has personally observed the tenant using or possessing alcohol or illegal drugs.

(3) A group recovery home that undertakes the removal of a tenant under this section shall
personally deliver to the tenant a written notice that:

(a) Describes why the tenant is being removed;

(b) Describes the proof that the tenant has used or possessed alcohol or illegal drugs within the
seven days preceding delivery of the notice;

(c) Specifies the date and time by which the tenant must move out of the group recovery home;

(d) Explains that if the removal was wrongful or in bad faith the tenant may seek injunctive
relief to recover possession under ORS 105.121 and may bring an action to recover monetary dam-
ages; and

(e) Gives contact information for the local legal services office and for the Oregon State Bar’s
Lawyer Referral Service, identifying those services as possible sources for free or reduced-cost legal
services.

(4) A written notice in substantially the following form meets the requirements of subsection (3)

of this section:

This notice is to inform you that you must move out of — (insert address of group
recovery home) by — (insert date and time that is not less than 24 hours after delivery
of notice).

The reason for this noticeis — (specify use or possession of alcohol or illegal drugs,
as applicable, and dates of occurrence).

The proof of your use or possessionis — (specify facts).

If you did not use or possess alcohol or illegal drugs within the seven days before delivery of

[10]
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this notice, if this notice was given in bad faith or if your group recovery home has not substantially
complied with ORS 90.440, you may be able to get a court to order the group recovery home to let
you move back in. You may also be able to recover monetary damages.

You may be eligible for free legal services at your local legal services office — (in-

sert telephone number) or reduced fee legal services through the Oregon State Bar at 1-800-452-7636.

(5) Within the notice period, a group recovery home shall allow a tenant removed under this
section to follow any emergency departure plan that was prepared by the tenant and approved by
the group recovery home at the time the tenancy began. If the removed tenant does not have an
emergency departure plan, a representative of the group recovery home shall offer to take the re-
moved tenant to a public shelter, detoxification center or similar location if existing in the commu-
nity.

(6) The date and time for moving out specified in a notice under subsection (3) of this section
must be at least 24 hours after the date and time the notice is delivered to the tenant. If the tenant
remains on the group recovery home premises after the date and time for moving out specified in
the notice, the tenant is a person remaining unlawfully in a dwelling as described in ORS 164.255
and not a person described in ORS 105.115. Only a peace officer may forcibly remove a tenant who
remains on the group recovery home premises after the date and time specified for moving out.

(7) A group recovery home that removes a tenant under this section shall send a copy of the
notice described in subsection (3) of this section to the Oregon Health Authority no later than 72
hours after delivering the notice to the tenant.

(8) A tenant who is removed under subsection (2) of this section may obtain injunctive relief to
recover possession and may recover an amount equal to the greater of actual damages or three
times the tenant’s monthly rent if:

(a) The group recovery home removed the tenant in bad faith or without substantially complying
with this section; or

(b) If removal is under subsection (2)(c) of this section, the removal was wrongful because the
tenant did not use or possess alcohol or illegal drugs.

(9) Notwithstanding ORS 12.125, a tenant who seeks to obtain injunctive relief to recover pos-
session under ORS 105.121 must commence the action to seek relief not more than 90 days after the
date specified in the notice for the tenant to move out.

(10) In any court action regarding the removal of a tenant under this section, a group recovery
home may present evidence that the tenant used or possessed alcohol or illegal drugs within seven
days preceding the removal, whether or not the evidence was described in the notice required by
subsection (3) of this section.

(11) This section does not prevent a group recovery home from terminating a tenancy as pro-
vided by any other provision of this chapter and evicting a tenant as provided in ORS 105.105 to
105.168.

SECTION 12. ORS 131.605 is amended to read:

131.605. As used in ORS 131.605 to 131.625, unless the context requires otherwise:

(1) “Crime” has the meaning provided for that term in ORS 161.515.

(2) “Dangerous weapon,” “deadly weapon” and “person” have the [meaning provided forl
meanings given those terms in ORS 161.015.

(3) “Frisk” is an external patting of a person’s outer clothing.

[11]
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(4) “Is about to commit” means unusual conduct that leads a peace officer reasonably to con-
clude in light of the officer’s training and experience that criminal activity may be afoot.

(5) “Peace officer” has the meaning given that term in ORS 133.005.

[(5)] (6) “Reasonably suspects” means that a peace officer holds a belief that is reasonable under
the totality of the circumstances existing at the time and place the peace officer acts as authorized
in ORS 131.605 to 131.625.

[(6)] (7) A “stop” is a temporary restraint of a person’s liberty by a peace officer lawfully pres-
ent in any place.

SECTION 13. ORS 133.005 is amended to read:

133.005. As used in ORS 133.005 to 133.381 and 133.410 to 133.450, unless the context requires
otherwise:

(1) “Arrest” means to place a person under actual or constructive restraint or to take a person
into custody for the purpose of charging that person with an offense. A “stop” as authorized under
ORS 131.605 to 131.625 is not an arrest.

(2) “Federal officer” means a special agent or law enforcement officer employed by a federal
agency who is empowered to effect an arrest with or without a warrant for violations of the United
States Code and who is authorized to carry firearms in the performance of duty.

(3) “Peace officer” means:

(a) A member of the Oregon State Police; [or]

(b) A sheriff, constable, marshall,] or municipal police officer[,];

(e¢) An investigator of a district attorney’s office if the investigator is or has been certified as
a peace officer in this or any other statel, orl;

(d) An investigator of the Criminal Justice Division of the Department of Justice of the State
of Oregon; or

(e) An authorized tribal police officer as defined in section 1 of this 2011 Act.

SECTION 14. ORS 133.033 is amended to read:

133.033. (1) Except as otherwise expressly prohibited by law, any peace officer of this state[, as
defined in ORS 133.005,] is authorized to perform community caretaking functions.

(2) As used in this section, “community caretaking functions” means any lawful acts that are
inherent in the duty of the peace officer to serve and protect the public. “Community caretaking
functions” includes, but is not limited to:

(a) The right to enter or remain upon the premises of another if it reasonably appears to be
necessary to:

(A) Prevent serious harm to any person or property;

(B) Render aid to injured or ill persons; or

(C) Locate missing persons.

(b) The right to stop or redirect traffic or aid motorists or other persons when such action
reasonably appears to be necessary to:

(A) Prevent serious harm to any person or property;

(B) Render aid to injured or ill persons; or

(C) Locate missing persons.

(3) Nothing contained in this section shall be construed to limit the authority of a peace officer
that is inherent in the office or that is granted by any other provision of law.

SECTION 15. ORS 133.318 is amended to read:

133.318. (1) Any person who provides to a peace officer a copy of a writing purporting to be a

[12]



© 00 9 O O A~ W N -

N = © 0 I o O W D H O © 0w 39 & O W D H © © 0o 39 & o A W NN = O

C-Eng. SB 412

foreign restraining order as defined by ORS 24.190 knowing that no valid foreign restraining order
is in effect shall be guilty of a Class A misdemeanor.

(2) Any person who represents to a [police] peace officer that a foreign restraining order is the
most recent order in effect between the parties or that the person restrained by the order has been
personally served with a copy of the order or has actual notice of the order knowing that the rep-
resentation is false commits a Class A misdemeanor.

SECTION 16. ORS 133.525 is amended to read:

133.525. As used in ORS 133.525 to 133.703, unless the context requires otherwise:

(1) “Judge” means any judge of the circuit court, the Court of Appeals, the Supreme Court, any
justice of the peace or municipal judge authorized to exercise the powers and perform the duties
of a justice of the peace.

(2) “Police officer” means:

(a) A member of the Oregon State Police;

(b) A sheriff],] or municipal police officer[, member of the Oregon State Police,] or an authorized
tribal police officer as defined in section 1 of this 2011 Act;

(e) An investigator of a district attorney’s office if the investigator is or has been certified as
a peace officer in this or any other statel,]; or

(d) An investigator of the Criminal Justice Division of the Department of Justice.

SECTION 17. ORS 133.721 is amended to read:

133.721. As used in ORS 41.910 and 133.721 to 133.739, unless the context requires otherwise:

(1) “Aggrieved person” means a person who was a party to any wire, electronic or oral com-
munication intercepted under ORS 133.724 or 133.726 or a person against whom the interception was
directed and who alleges that the interception was unlawful.

(2) “Contents,” when used with respect to any wire, electronic or oral communication, includes
any information concerning the identity of the parties to such communication or the existence,
substance, purport or meaning of that communication.

(3) “Electronic communication” means any transfer of signs, signals, writing, images, sounds,
data or intelligence of any nature transmitted in whole or in part by a radio, electromagnetic,
photoelectronic or photo-optical system, or transmitted in part by wire, but does not include:

(a) Any oral communication or any communication that is completely by wire; or

(b) Any communication made through a tone-only paging device.

(4) “Electronic, mechanical or other device” means any device or apparatus that can be used
to intercept a wire, electronic or oral communication other than:

(a) Any telephone or telegraph instrument, equipment or facility, or any component thereof that
is furnished to the subscriber or user by a telecommunications carrier in the ordinary course of its
business and that is being used by the subscriber or user in the ordinary course of its business or
being used by a telecommunications carrier in the ordinary course of its business, or by an investi-
gative or law enforcement officer in the ordinary course of official duties; or

(b) A hearing aid or similar device being used to correct subnormal hearing to not better than
normal.

(5) “Intercept” means the acquisition, by listening or recording, of the contents of any wire,
electronic or oral communication through the use of any electronic, mechanical or other device.

[(6) “Investigative or law enforcement officer” means an officer or other person employed by a
county sheriff or municipal police department, the Oregon State Police, Attorney General, a district

attorney or the Department of Corrections, and officers or other persons employed by law enforcement
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agencies of other states or the federal government, to investigate or enforce the law.]

(6) “Investigative or law enforcement officer” means:

(a) An officer or other person employed to investigate or enforce criminal laws by:

(A) A county sheriff or municipal police department;

(B) The Oregon State Police, the Department of Corrections, the Attorney General or a
district attorney; or

(C) Law enforcement agencies of other states or the federal government; or

(b) An authorized tribal police officer as defined in section 1 of this 2011 Act.

(7) “Oral communication” means:

(a) Any oral communication, other than a wire or electronic communication, uttered by a person
exhibiting an expectation that such communication is not subject to interception under circum-
stances justifying such expectation; or

(b) An utterance by a person who is participating in a wire or electronic communication, if the
utterance is audible to another person who, at the time the wire or electronic communication oc-
curs, is in the immediate presence of the person participating in the communication.

(8) “Telecommunications carrier” means:

(a) A telecommunications utility as defined in ORS 759.005; or

(b) A cooperative corporation organized under ORS chapter 62 that provides telecommunications
services.

(9) “Telecommunications service” has the meaning given that term in ORS 759.005.

(10) “Wire communication” means any communication made in whole or in part through the use
of facilities for the transmission of communications by the aid of wire, cable or other like connection
between the point of origin and the point of reception, whether furnished or operated by a public
utility or privately owned or leased.

SECTION 18. ORS 133.726 is amended to read:

133.726. (1) Notwithstanding ORS 133.724, under the circumstances described in this section, a
law enforcement officer is authorized to intercept an oral communication to which the officer or a
person under the direct supervision of the officer is a party, without obtaining an order for the in-
terception of a wire, electronic or oral communication under ORS 133.724.

(2) For purposes of this section and ORS 133.736, a person is a party to an oral communication
if the oral communication is made in the person’s immediate presence and is audible to the person
regardless of whether the communication is specifically directed to the person.

(3) An ex parte order for intercepting an oral communication in any county of this state under
this section may be issued by any judge as defined in ORS 133.525 upon written application made
upon oath or affirmation of the district attorney or a deputy district attorney authorized by the
district attorney for the county in which the order is sought or upon the oath or affirmation of any
peace officer as defined in ORS 133.005. The application shall include:

(a) The name of the applicant and the applicant’s authority to make the application;

(b) A statement demonstrating that:

(A) There is probable cause to believe that a person whose oral communication is to be inter-
cepted is engaged in committing, has committed or is about to commit a particular felony, or a
misdemeanor under ORS 167.007, and that intercepting the oral communication will yield evidence
thereof; or

(B)(i) There is reasonable suspicion to believe that a person whose oral communication is to be

intercepted is engaged in committing, has committed or is about to commit a crime;
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(ii) There is reasonable suspicion to believe that the circumstances in which the oral communi-
cation is to be intercepted present a substantial risk of death, serious physical injury or sexual as-
sault to a law enforcement officer or a person under the direct supervision of the officer;

(ii1) Interception of the oral communication is necessary to protect the safety of the person who
may be endangered; and

(iv) Other investigative procedures have been tried and have failed or reasonably appear to be
unlikely to succeed if tried or are likely to be too dangerous; and

(c) The identity of the person, if known, suspected of committing the crime and whose oral
communication is to be intercepted.

(4) The judge may require the applicant to furnish further testimony or documentary evidence
in support of the application.

(5) Upon examination of the application and evidence, the judge may enter an ex parte order,
as requested or as modified, authorizing or approving the interception of an oral communication
within the state if the judge determines on the basis of the facts submitted by the applicant that:

(a)(A) There is probable cause to believe that a person is engaged in committing, has committed
or is about to commit a particular felony, or a misdemeanor under ORS 167.007; and

(B) There is probable cause to believe that the oral communication to be obtained will contain
evidence concerning that crime; or

(b)(A) There is reasonable suspicion to believe that a person whose oral communication is to
be intercepted is engaged in committing, has committed or is about to commit a crime;

(B) There is reasonable suspicion to believe that the circumstances in which the oral communi-
cation is to be intercepted present a substantial risk of death, serious physical injury or sexual as-
sault to a law enforcement officer or a person under the direct supervision of the officer;

(C) Interception of the oral communication is necessary to protect the safety of the person who
may be endangered; and

(D) Other investigative procedures have been tried and have failed or reasonably appear to be
unlikely to succeed if tried or are likely to be too dangerous.

(6) An order authorizing or approving the interception of an oral communication under this
section must specify:

(a) The identity of the person, if known, whose oral communication is to be intercepted;

(b) A statement identifying the particular crime to which the oral communication is expected
to relate;

(c) The agency authorized under the order to intercept the oral communication;

(d) The name and office of the applicant and the signature and title of the issuing judge;

(e) A period of time after which the order shall expire; and

(f) A statement that the order authorizes only the interception of an oral communication to
which a law enforcement officer or a person under the direct supervision of a law enforcement of-
ficer is a party.

(7) An order under ORS 133.724 or this section is not required when a law enforcement officer
intercepts an oral communication to which the officer or a person under the direct supervision of
the officer is a party if the oral communication is made by a person whom the officer has probable
cause to believe has committed, is engaged in committing or is about to commit:

(a) A crime punishable as a felony under ORS 475.840, 475.846 to 475.894 or 475.904 to 475.910
or as a misdemeanor under ORS 167.007; or

(b) Any other crime punishable as a felony if the circumstances at the time the oral communi-

[15]



© 00 9 O O A~ W N -

N = © 0 I o O W D H O © 0w 39 & O W D H © © 0o 39 & o A W NN = O

C-Eng. SB 412

cation is intercepted are of such exigency that it would be unreasonable to obtain a court order
under ORS 133.724 or this section.

(8) A law enforcement officer who intercepts an oral communication pursuant to this section
may not intentionally fail to record and preserve the oral communication in its entirety. A law
enforcement officer, or a person under the direct supervision of the officer, who is authorized under
this section to intercept an oral communication is not required to exclude from the interception an
oral communication made by a person for whom probable cause does not exist if the officer or the
person under the officer’s direct supervision is a party to the oral communication.

(9) A law enforcement officer may not divulge the contents of an oral communication intercepted
under this section before a preliminary hearing or trial in which an oral communication is going to
be introduced as evidence against a person except:

(a) To a superior officer or other official with whom the law enforcement officer is cooperating
in the enforcement of the criminal laws of this state or the United States;

(b) To a magistrate;

(c) In a presentation to a federal or state grand jury; or

(d) In compliance with a court order.

(10) A law enforcement officer may intercept an oral communication under this section only
when acting within the scope of the officer’s employment and as a part of assigned duties.

[(11) As used in this section, “law enforcement officer” means an officer employed by the United
States, this state or a municipal government within this state, or a political subdivision, agency, de-
partment or bureau of those governments, to enforce criminal laws.]

(11) As used in this section, “law enforcement officer” means:

(a) An officer employed to enforce criminal laws by:

(A) The United States, this state or a municipal government within this state; or

(B) A political subdivision, agency, department or bureau of the governments described
in subparagraph (A) of this paragraph; or

(b) An authorized tribal police officer as defined in section 1 of this 2011 Act.

(12) Violation of subsection (9) of this section is a Class A misdemeanor.

SECTION 19. ORS 133.726, as amended by section 3, chapter 442, Oregon Laws 2007, is
amended to read:

133.726. (1) Notwithstanding ORS 133.724, under the circumstances described in this section, a
law enforcement officer is authorized to intercept an oral communication to which the officer or a
person under the direct supervision of the officer is a party, without obtaining an order for the in-
terception of a wire, electronic or oral communication under ORS 133.724.

(2) For purposes of this section and ORS 133.736, a person is a party to an oral communication
if the oral communication is made in the person’s immediate presence and is audible to the person
regardless of whether the communication is specifically directed to the person.

(3) An ex parte order for intercepting an oral communication in any county of this state under
this section may be issued by any judge as defined in ORS 133.525 upon written application made
upon oath or affirmation of the district attorney or a deputy district attorney authorized by the
district attorney for the county in which the order is sought or upon the oath or affirmation of any
peace officer as defined in ORS 133.005. The application shall include:

(a) The name of the applicant and the applicant’s authority to make the application;

(b) A statement demonstrating that there is probable cause to believe that a person whose oral

communication is to be intercepted is engaged in committing, has committed or is about to commit

[16]



© 00 9 O O A~ W N -

N = © 0 I o O W D H O © 0w 39 & O W D H © © 0o 39 & o A W NN = O

C-Eng. SB 412

a particular felony, or a misdemeanor under ORS 167.007, and that intercepting the oral communi-
cation will yield evidence thereof; and

(c) The identity of the person, if known, suspected of committing the crime and whose oral
communication is to be intercepted.

(4) The judge may require the applicant to furnish further testimony or documentary evidence
in support of the application.

(5) Upon examination of the application and evidence, the judge may enter an ex parte order,
as requested or as modified, authorizing or approving the interception of an oral communication
within the state if the judge determines on the basis of the facts submitted by the applicant that:

(a) There is probable cause to believe that a person is engaged in committing, has committed
or is about to commit a particular felony, or a misdemeanor under ORS 167.007; and

(b) There is probable cause to believe that the oral communication to be obtained will contain
evidence concerning that crime.

(6) An order authorizing or approving the interception of an oral communication under this
section must specify:

(a) The identity of the person, if known, whose oral communication is to be intercepted;

(b) A statement identifying the particular crime to which the oral communication is expected
to relate;

(c) The agency authorized under the order to intercept the oral communication;

(d) The name and office of the applicant and the signature and title of the issuing judge;

(e) A period of time after which the order shall expire; and

(f) A statement that the order authorizes only the interception of an oral communication to
which a law enforcement officer or a person under the direct supervision of a law enforcement of-
ficer is a party.

(7) An order under ORS 133.724 or this section is not required when a law enforcement officer
intercepts an oral communication to which the officer or a person under the direct supervision of
the officer is a party if the oral communication is made by a person whom the officer has probable
cause to believe has committed, is engaged in committing or is about to commit:

(a) A crime punishable as a felony under ORS 475.840, 475.846 to 475.894 or 475.906 or as a
misdemeanor under ORS 167.007; or

(b) Any other crime punishable as a felony if the circumstances at the time the oral communi-
cation is intercepted are of such exigency that it would be unreasonable to obtain a court order
under ORS 133.724 or this section.

(8) A law enforcement officer who intercepts an oral communication pursuant to this section
may not intentionally fail to record and preserve the oral communication in its entirety. A law
enforcement officer, or a person under the direct supervision of the officer, who is authorized under
this section to intercept an oral communication is not required to exclude from the interception an
oral communication made by a person for whom probable cause does not exist if the officer or the
person under the officer’s direct supervision is a party to the oral communication.

(9) A law enforcement officer may not divulge the contents of an oral communication intercepted
under this section before a preliminary hearing or trial in which an oral communication is going to
be introduced as evidence against a person except:

(a) To a superior officer or other official with whom the law enforcement officer is cooperating
in the enforcement of the criminal laws of this state or the United States;

(b) To a magistrate;
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(c) In a presentation to a federal or state grand jury; or

(d) In compliance with a court order.

(10) A law enforcement officer may intercept an oral communication under this section only
when acting within the scope of the officer’s employment and as a part of assigned duties.

[(11) As used in this section, “law enforcement officer” means an officer employed by the United
States, this state or a municipal government within this state, or a political subdivision, agency, de-
partment or bureau of those governments, to enforce criminal laws.]

(11) As used in this section, “law enforcement officer” means:

(a) An officer employed to enforce criminal laws by:

(A) The United States, this state or a municipal government within this state; or

(B) A political subdivision, agency, department or bureau of the governments described
in subparagraph (A) of this paragraph; or

(b) An authorized tribal police officer as defined in section 1 of this 2011 Act.

(12) Violation of subsection (9) of this section is a Class A misdemeanor.

SECTION 20. ORS 136.595 is amended to read:

136.595. (1) Except as provided in ORS 136.447 and 136.583 and subsection (2) of this section, a
subpoena is served by delivering a copy to the witness personally. If the witness is under 14 years
of age, the subpoena may be served by delivering a copy to the witness or to the witness’s parent,
guardian 